STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
VERNON JACKSQON,
Petitioner,
Case No. 02-2672

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis conducted a form
hearing in the above-styled case on Septenber 18, 2002, in
Quincy, Florida. The follow ng appearances were entered:

For Petitioner: Ben R Patterson, Esquire
315 Beard Street
Post O fice Box 4289
Tal | ahassee, Florida 32315-4289

For Respondent: John R Perry, Esquire
Departnent of Children and
Fam |y Services
2639 North Monroe Street
Bui l ding A, Room 104
Tal | ahassee, Florida 32399-2949

STATEMENT OF THE | SSUE

The issue is whether Petitioner should be granted an
exenption fromdisqualification for working in a position of
trust with disabled adults and children pursuant to the

provi si ons of Chapter 435, Florida Statutes.



PRELI M NARY STATEMENT

By letter dated May 30, 2002, Respondent advi sed Petitioner
that Petitioner's request for exenption had been deni ed.
Petitioner tinely requested formal adm nistrative proceedi ngs
wWth regard to Respondent's exenption denial and the matter was
transferred to the Division of Adm nistrative Hearings.

At the final hearing, Petitioner testified in his own
behal f and presented the testinony of three other w tnesses.
Respondent presented testinony of two witnesses and four
exhibits.

No transcript was provided. The parties submtted Proposed
Recommended Orders which have been reviewed in the course of
preparation of this Recomended Order.

FI NDI NGS OF FACT

1. Since 1979, Petitioner, Vernon Jackson (Petitioner),
has been enpl oyed by the Departnment of Children and Fam |y
Services (Respondent) or its predecessor governnent agency, wth
t he exception of a period in 1996-97. He is presently
classified as a psychiatric aide.

2. Petitioner worked in a unit of the Florida State
Hospital in Chattahoochee, Florida, which provides care to the
patients of the facility, and he is a caregiver. It is in that
capacity that he is subject to the enploynent screening

requi rements of Chapter 435 of the Florida Statutes.



3. On August 23, 1980, Petitioner's girlfriend, Wllie
Thomas, got into an argunent with a 17-year-old girl named
Gaendol yn Arnold. Wen the argunent between Thomas and Arnol d
escal ated into a physical fight, Petitioner becane involved in
the fray. Arnold' s 15-year-old brother also joined in the
activity. As aresult of the incident, Petitioner was charged
with the m sdeneanor offenses of disorderly conduct, resisting
arrest w thout violence, and battery.

4. Petitioner pled guilty to all three of the charged
of fenses. Adjudication of guilt was wi thheld by the court.
Petitioner paid a fine of $50, plus costs, for the first two
counts, disorderly conduct and resisting arrest w thout
violence, and a fine of $100, plus costs, for the battery
charge. In conjunction with the battery charge he was pl aced on
probation for a period of one year.

5. Petitioner's next crimnal episode also involved Wllie
Thomas, his earlier girlfriend. On April 16, 1981, Petitioner
was arrested and pled guilty to trespassing at Thonas’ hone. He
was required to pay a fine of $50. Although, adjudication was
again w thheld, he was placed on probation to run concurrently
with his earlier probation sentence.

6. Sone nonths |ater, on Novenber 19, 1981, Petitioner

pled guilty to disorderly conduct involving a public brawl with



two men. He paid a fine of $75 and adjudication of guilt was
wi t hhel d.

7. Enploynent screening at the Florida State Hospital was
commenced in 1997 for positions of enploynent simlar to that
held by Petitioner. Petitioner's 1980 offense and 1981 pl ea was
over| ooked until this year. On or about April 20, 2002, after
di scovery of the battery offense, a decision was nade to renobve
himfroma caregiver position pending resolution of his request
for an exenption.

8. Wth a birth date of January 21, 1960, Petitioner was
20 years of age at the tine of his first offense and 21 years of
age when he last conmtted a crimnal offense.

9. Several supervisors of Petitioner testified that he was
at all times a caring and diligent worker. Those supervisors
i ncluded Karen Alford (“He was good.”); Freddie Culver
(described M. Jackson as showing a | ot of care and ki ndness);
and Hel en Conrad (“Excellent”).

10. The parties stipulated that Julia Thomas and Barry
Moore would testify to simlar conclusion and opinions as to the
quality of Petitioner's enploynent. Petitioner’s perfornmance

apprai sals were at |east satisfactory.



CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject nmatter of the above
styled cause. Section 120.57(1) Florida Statutes.

12. Respondent disqualified Petitioner for an offense that
occurred before Cctober 1, 1995. The provisions of Chapter
95-228 of the Laws of Florida that created Chapter 435 of the
Florida Statutes provided that enpl oynent screening provisions
of the statute did not becone effective until OCctober 1, 1995,
and did not apply to offenses committed before that date.® It is
al so axiomatic that a preexisting interest may be not be taken
by | egi sl ati on passed subsequent to the creation of that
interest. For those reasons M. Jackson should not be
disqualified in 2002 for offenses to which he pled in 1980.

See Florida Public Enpl oyees Council 79, AFSCME v. Departnent of

Children and Fam |y Services, 794 So. 2d 733 (Fla. 1st DCA

2001); Cuest v. Departnent of Juvenile Justice, 786 So. 2d 677

(Fla. 1st DCA 2001).

13. In the Quest decision, the court considered the appeal
of M. Quest concerning a claimthat Chapter 435, Florida
Statutes, was unconstitutional. The court upheld the decision
of the circuit court that required M. CGuest to exhaust his
adm nistrative renedies. As to Guest’s claimthat the statute

was facially unconstitutional, the court said:



As to the facial constitutional chall enge, we
conclude that the appellant does not have
standing. Florida Law Chapter 95-228 created
Chapter 435, Florida Statutes, on enpl oynent
screening. In section 64 of the act, the

| egi sl ature stated that “this act shall take
effect October 1, 1995, and shall apply to

of fenses commtted on or after that date.”

Ch. 95-228, Sec. 64, at 2076, Laws of Fla. 1In as
much as the appellant allegedly commtted his

of fenses in 1985, the appellant does not have
standing to raise any facial constitutionality

I ssues concerning Chapter 435. Thus, we affirm
t he appeal ed order w thout reaching the nerits of
the facial constitutionality challenge. See,
Singletary v. State, 322 So. 2d 551 (Fla. 1975).

14. Even if Petitioner were subject to disqualification
from his enploynent on the basis of his prior offenses commtted
in 1980-81, he should be granted an exenption. The first
of fense occurred in 1980 when he was but 20 years of age. There
were no serious injuries, and Petitioner has had no crim nal
probl ens since 1981. Hi s enploynment history shows that he is a
dependabl e, conscientious, and diligent enployee.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOVMENDED t hat a final order be entered granting

Petitioner an exenption fromdisqualification.



DONE AND ENTERED this 17th day of October, 2002, in

Tal | ahassee, Leon County, Flori da.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 17th day of COctober, 2002.

ENDNOTE
1/ Section 64 of Chapter 95-228 provides, "Except as otherw se

provi ded herein, this act shall take effect October 1, 1995, and
shall apply to offenses conmtted on or after that date."

COPI ES FURNI SHED,

Ben R Patterson, Esquire
Patterson and Traynham

315 Beard Street

Post O fice Box 4289

Tal | ahassee, Florida 32315-4289

John R Perry, Esquire
Department of Children and

Fam |y Services
2639 North Monroe Street
Building A Suite 104
Tal | ahassee, Florida 32399-2949



Paul F. Flounlacker, Jr., Agency d erk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui |l ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, GCeneral Counse
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | ding 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



